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e Pending or Adjudged Action
Under CERCLA Sections 106
Or 107 IsaPrerequisite to the
Advancement of a CERCLA
Section 113(F) Claimfor Con-
tribution. Coastline Terminals
v. USX Corp,, et al.
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for Economic Loss and Prop-
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CLA. Bello v. Barden Corpo-
ration.

¢ A Provision of aDebtor’ s Stu-
dent Loan Agreement Requir-
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Not Create a Constructive
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e UCC §4-406 Does Not Grant
Customer Direct Cause of Ac-
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tance of Forged Checks. Car-
vel Corp. v. Fleet National
Bank.
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Bankruptcy Filings Leap to Record Levels

By Myles H. Alderman, Jr.

Now, more than any other time in
modern history, you are likely to be
directly impacted by bankruptcy fil-
ings. The largest cases today dwarf
those of the past. Four of the 15 largest
Chapter 11 Reorganizations filed be-

tween 1981 and 2001 were filed in
2001 with combined assets of more
than $121 Billion Doallars. (See Chart
1)

Continued on page two.

Chart 1
Largest Chapter 11 Cases - 1981 to 2001
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Moratorium on Development Does Not
Constitute a Taking

By Linda W. Alderman

Does a moratorium on develop-
ment imposed in order to give a re-
gional planning agency thetimeto de-
vise a comprehensive land-use plan
constitute a taking of property requir-
ing compensation under the Fifth
Amendment? In a controversia deci-
sion, the United States Supreme Court
recently held that it does not. Tahoe-
SierraPreservation Council, Inc.v. Te-
hoe Regional Planning Agency (April
23, 2002).
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In Tahoe-Serra, the Tahoe Re-
gional Planning Agency (TRPA) im-
plemented aregulation that prohibited
construction or the removal of vegeta-
tion for 32 months in the Lake Tahoe
Basin area while it studied the impact
of such development on the Lake.
Landowners sued TRPA for taking
their private property without just
compensation. The Court held that rea-

Continued on page two.
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Clickwrap
Agreements

In the age of online commerce,
“digning on the dotted line” has for
many transactionsevolvedinto* click-
ing on the ‘| agree’ box.” But the re-
sulting “ clickwrap” agreement may
be just as enforceablein court asif the
parties had solemnly written their sig-
natures at the end of a paper contract.
As with so many twists on conven-
tional legal concepts that have been
ushered in with the Internet, courts are
having to adapt time-tested principles
on formation of a contract to the com-
puter age.

Assent may be registered by a
signature, a handshake, or a
click of a computer mouse.

In one case, a company paid thou-
sands of dollars for sophisticated soft-
ware. Thecompany claimed that it was
entitled not only to usethe software but
also to receive perpetual upgrades and
support. Asevidenceof suchabargain,
the company pointed to the purchase
order for the transaction. The seller of
the software countered by relying on a
later clickwrap license agreement in
thesoftwareitself that limiteditsliabil -
ity to the price paid for the software.

The court ruled that the languagein
the clickwrap agreement that limited
the seller’s liability was binding. The
buyer clearly had given its assent by
clicking “ 1 agree,” just asif its repre-
sentative had signed a standard con-
tract. The only issue, according to the
court, was whether clickwrap license
agreements are an appropriate way to
form contracts, and the court held that
they are.

The court was aware of and sympa-
thetic to the context in which most
clickwrap agreements are created. The

Continued on page four.

Bankruptcy Filings Leap to Record Levels
Continued from page one.

Simultaneously there hasbeen an explosioninthenumber of Bankruptcy filings.
There were approximately 1.5 Million Bankruptcy filings in the United States in
2001 - A staggering number, when compared to thefact that |essthan 900,000 cases
were filed during the peak of the last recession a decade ago, or the fact that less
than 300,000 cases were filed in 1981. (See Chart 2 Below)

Chart 2
Bankruptcy Filings Per Year
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Personal Bankruptcies out-number business filings more than 35 to 1 and
Chapter 7 liquidations out-number Chapter 11 reorganizations more than 85 to 1.

The Peak of the filings may not be behind us. Before the beginning of the
recession of the late 1980’ sthe consumer debt paymentsincreased to arecord high
of approximately 14% of disposable income. That rate dropped to less than 12%
before the historic economic expansion of the 1990's. According to the federal
reserve, consumer debt payments are again at record highs of over 14%.

If your largest customer(s) seek bankruptcy protection, proper planning could
mean the difference between an inconvenience with an increased cost of collection
and atotal loss of critical account receivables, or even repayment of funds paid to
you before your customer filed for bankruptcy. In this climate there are 4 essential

questions.

4 Essential Questions:

1. Doesyour credit policy ensure that
you are doing all that you can do to
understand the credit risk of each of
your customers?

2. Doesyour business documentation
minimize the risk of non-payment
from your customers?

3. Haveyouformulated aplanfor meet-
ing your obligations if your largest
customer(s) cease doing business?

4. Have you reviewed your business
with an attorney to formulateaplan
of action if your businessis unable
to meet its obligations asthey come
due?

For a complimentary audit of your
business' s preparedness please contact

Myles Alderman.

Moratorium Not a Taking
Continued from page one.

sonable delays imposed in the interest
in facilitating informed decision mak-
ing by regulatory agencies, do not con-
stitute a taking for which compensa-
tion is owed. “ A rule that required
compensation for every delay in the
use of property would render routine
government processes prohibitively
expensive or encourage hasty deci-
sion-making.”

However, the Court also held that
while it cannot conclude that every
delay of more than one year is consti-
tutionally unacceptable, longer mora-
toria should be viewed with “ special
skepticism.”



Landlords and Credit Checks

Landlords are free to use credit re-
ports in evaluating prospective ten-
ants, but they must follow require-
ments set out inthe Fair Credit Report-
ing Act (FCRA). A new guidance has
been issued that describes how the
FCRA applies to landlords and what
the consequences are for noncompli-
ance. The guidance focuses especialy
on a landlord’s obligation to provide
an applicant with an “ adverse action
notice” when adverse action is taken
based oninformationintheapplicant’s
“ consumer report.”

A consumer report isacompilation
of information about a person’s credit
characteristics, character, reputation,
lifestyle, and rental history. A reportis
covered by the FCRA only if it was
prepared by a consumer reporting
agency (CRA). The major credit bu-
reaus are CRAS, as are many tenant-
screening services and reference-
checking services. If alandlord usesits
own employeesto verify personal, em-
ployment, and previouslandlord refer-
ences, the FCRA does not apply.

The most obvious adverse action
that will trigger the notice requirement
is outright denial of a rental applica
tion. Something short of that can also
constitute adverse action so long as it
is prompted by information in a con-
sumer report. For example, a notice
must be given to applicants who are
required by the landlord to: have a
co-signer on the lease; pay a deposit
not required for other applicants, or an
unusually large deposit; or pay rent
that is higher than for another appli-
cant.

The essential contentsof an adverse
action notice are established in the
FCRA. The notice must contain the
name, address, and tel ephone number
for the CRA that supplied the report, a

statement that the CRA did not make
the rental decision and that it cannot
give the specific reasons for that deci-
sion, and notification that the con-
sumer hasrightsto afreereport and to

Landlords are well-advised to
stay in compliance with all
FCRA requirements.

dispute the accuracy or completeness
of informationinthereport. Evenland-
lords for whom a consumer report
played only aminor roleinthedecision
to take an adverse action must give the

notice to the applicant. A written no-
tice isthe best proof of compliance.

Landlords are well-advised to stay
in compliance with al FCRA require-
ments, including adverse action no-
tices, asthe consequencesfor noncom-
pliance can be significant. For lack of
required notices, a landlord can be
sued by individuas in federal court
and made to pay compensatory dam-
ages, punitive damages if the viola
tions are deliberate, and attorney’s
fees. Federal or state agencies can also
sue landlords and get civil penalties.
An isolated and inadvertent failure to
send a notice, however, will not result
in landlord liability if the landlord has
reasonable procedures in place to as-
sure compliance with the FCRA.

Stolen Customer Lists

Home food service
companiessell and deliver
food products and appli-
ances to their customers,
many of whom later reor-
der more products. When
a home food service company bought
a customer list of one of its competi-
tors, what might have been a competi-
tive advantage instead became a legal
headache. Thelist had been stolen and
the food service company that bought
it knew it was stolen.

Thecompany whoselist got intothe
wrong hands sued the purchaser of the
list for misappropriation of atrade se-
cret. Some courts have refused to rec-
ognize customer lists as protected
trade secrets when they contain infor-
mation that is readily available from
public sources. The essence of atrade

secret is that it has value

becauseit isnot easily as-

certainable. The customer

list for the home food

Service company waspro-

tected because of thetime
and effort that had been expended to
identify particular customerswith par-
ticular needsor characteristics. Thede-
fensethat thelist contained only infor-
mation that was easily compiled was
undercut by the fact that the defendant
had paid alot of money for it.

A state court found a violation of
the law governing trade secrets. It
ruled that monetary damages should be
awarded to the plaintiff based on net
profits earned by the defendant from
improper use of thelist. The court also
barred the defendant from ever using
the stolen list again.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to providelegal advice on specific subjects, but rather to provideinsight into legal developmentsand issues. The reader
should always consult with legal counsel before taking action on matters covered by this newsletter.




Clickwrap Agreements
Continued from page two.

typical consumer, having paid a sub-
stantial sum for software, rushesit into
the computer, clicks on “install” and
scrolls past the fine print in the license
agreement. Arriving at the “| agree”

box, the customer clicks on it with
hardly athought. The lesson from this
caseis that the click of a mouse isthe
equivalent of the stroke of a pen.

Clickwrap agreements are no less
enforceable than conventional con-
tracts, but neither will they be recog-
nized by courtsif the basic elements of
offer and acceptance are absent. From
the early common law of England to
American law today, promisesbecome
binding only when there is a meeting
of the minds. As another court faced
with a disputed clickwrap agreement
put it, “ [a]ssent may beregistered by a
signature, a handshake, or aclick of a
computer mousetransmitted acrossthe
invisible ether of the Internet.”

That court had to resolve a dispute
between visitors to a website who ob-
tained a free software program that
makesit easier to download files from
the Internet. Someone wishing to
download the free program would see
at first only a*“ download” box but no
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reference to alicense agreement. Only
on the second screen was there an in-
vitationtoreview and agreetoalicense
agreement. A click on that invitation
led to an unequivoca statement that
the user must agree to the terms in the
agreement before installing the soft-
ware, and another click revealed the
agreement in full. In short, visitors to
the website were not required to indi-
cate affirmatively their assent to the
license agreement, or even to view the
agreement, before downloading the
software.

Individuals who had downloaded
the software sued the provider because
they believed that using the software
caused private information about their
Internet activity to be transmitted to
the software provider, which was a
violation of federal law. The court
ruled that they were not bound by a
clause tucked away in the license
agreement that required arbitration of
disputes in a specific location. From
the user’s vantage point, the software
was like a free neighborhood newspa-
per at a supermarket counter, there
simply for the taking. The provider of
the “ newspaper” could not impose
contract terms on its taking without
clearly requiring assent to the terms
beforeacustomer could takethe paper.

Starting a Business?
Get an EIN.

A new business must get a
nine-digit employer identifica
tion number (EIN) from the In-
ternal Revenue Serviceif it either
pays wages to one or more em-
ployees or files pension or excise
tax returns. An EIN islike a So-
cia Security number for a busi-
ness. It is used when filing afed-
eral tax return, aswell asfor cor-
respondence with the IRS or the
Social Security Administration.

IRS Form SS-4 is an applica
tion for an EIN, with information
on how to apply by mail or by
telephone. The IRS now has a
toll-free telephone number for
getting an EIN: (866) 816-2065.
Taxpayers also can download
forms from the IRS website at
WWW.irs.ustreas.gov.
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